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verbal, not implied ; hence, if the con- Coak, 2 R. I. 355) and North Caro- 

tract is made so as to make the estate lina (Harris v. Harris, 7 Ired. Eq. 311 ; 

the debtor, it will bind the estate. Pippen v. Wesson, 74 N. C. 44a ; Atkin- 

The American doctrine, as first ad- son v. Richardson, 74 Id. 458), whilst 

vanced in South Carolina and expounded all the other states adopt substantially 

by Chancellor Kent, has been adopted the English doctrine: Kelly's Cont. M. 

and followed in Pennsylvania (Thomas W. 259, note 5, where all the cases 

v. Folwett, 2 Whart. 1 1 ; Lancaster v. are collated. 

Dolan, 1 Rawle 231 ; Kelly's Cont. M. These were the two distinct doctrines 

\V. 258, cases cited), Tennessee ( Ware when the married woman's statutes 

v. Sharp, 1 Swan 489 ; Morganr. Elam, W ere enacted in the several states of the 

4Yerg. 375; Kirkhyv. Miller, 4Coldw. Union, and as first shown these rules 

4 ; Litton v. Baldwin, 8 Humph. 209), nave been used in the construction of 

Mississippi (Armstrong v. Stovall, 26 tuese statutes. John F. Kellt, 

Miss. 275 ; Davis v. Wilkerson, 48 Bellaire Ohio. 
Id. 585), Rhode Island (Metcalf v. 



Supreme Court of Minnesota. 
GOODNOW et al. v. EMPIRE LUMBER CO. et al. 

A minor who executes a conveyance of real estate must disaffirm it within a 
reasonable time after he comes of age, or be barred of his right to do so. 

When there is mere delay to disaffirm after coming of age, and there is nothing 
to explain or excuse it or show its necessity, whether the delay is for more than a 
reasonable time is a question for the court. A delay of three years and a half 
unexplained is unreasonable. 

Appeal from an order of the District Court of Winona county. 

W. JT. Tale and J. M. Gilman, for respondents. 

Thomas Wilson, for appellants. 

Gilfillan, C. J.— November 27th 1857, Elizabeth M. Ham- 
ilton, then a married woman and owner of certain real estate in the 
city of Winona, conveyed the same, her husband joining in the 
deed, to the defendant Huff, under whom the other defendant 
claims. Mrs. Hamilton was born April 21st 1842. She died 
December 16th 1867, and her husband died November 10th 1874. 
Plaintiffs are their children, Mary, born March 31st 1859, and 
Eugenia, January 29th 1863. They bring the action to avoid the 
conveyance, because of the minority of Elizabeth M. Hamilton 
when she executed it. Plaintiffs gave notice to the lumber com- 
Vol. XXXII.^42 
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pany of their intent to disaffirm the conveyance, March 22d 1883. 
Treating this as a sufficient act of disaffirmance in case they then 
had the right to disaffirm, and it is not material whether it was or 
not, for the bringing of the action, which was sufficient, immedi- 
ately followed, there elapsed between the execution of the deed and 
its disaffirmance twenty-five years and four months. The disability 
of infancy on the part of the infant grantor ceased April 21st 1863, 
and as the real estate was owned by her at the time of her marriage, 
her disability from coverture, so far as affected her right to reclaim, 
hold and control the property, ceased August 1st 1866, when the 
General Statutes (1866) went into effect ; so that for four years 
and eight months before she died she was free of the disability of 
infancy, and for one year four and a half months she was practically 
free of the disability of coverture. During the latter period, at 
least, she was capable in law to disaffirm the deed, if she had the 
right to do so, and if she was required to exercise the right within 
a reasonable time after her disability ceased, the time was running 
for that period. The youngest of the plaintiffs became of age 
January 29th 1881, so that even if the period of minority of plain- 
tiffs were to be excluded (and we doubt if it should be), there is to 
be added at least two years and two months to the time which had 
elapsed when the grantor died, making the time three years and 
over six months. 

The main question in the case is, must one who, while a minor, 
has conveyed real estate, disaffirm the conveyance within a reason- 
able time after minority ceases, or be barred. Of the decided cases 
the majority are to the effect that he need not (where there are no 
circumstances other than lapse of time and silence), and that he is 
not barred by mere acquiescence for a shorter period than that pre- 
scribed in the Statute of Limitations. The following are the prin- 
cipal cases so decided : Vaughan v. Parr, 20 Ark. 600 ; Boody v. 
McKenney, 23 Me. 517 ; Davis v. Dudley, 70 Id. 236; Prout v. 
Wiley, 28 Mich. 164 ; Youse v. Norcom, 12 Mo. 550 ; Norcum 
v. Gaty, 19 Id. 69 ; Peterson v. Laik, 24 Mo. 541 ; Baker v. 
Kennett, 54 Mo. 82 ; Euth v. Car. Mar. Railway £ Dock Co., 
56 Id. 206 ; Hale v. Gerrish, 8 N. H. 374 ; Jackson v. Carpenter, 
11 Johns. 539 ; Voorhies v. Voorhies, 24 Barb. 153 ; McMurray 
v. McMurray, 66 N. Y. 175 ; Lessee of Drake v. Ramsey, 5 Ohio 
252 ; Cresinger v. Lessee of Welch, 15 Id. 156 ; Irvine v. Irvine, 
9 Wall. 627 ; Ordinary v. Wherry, 1 Bailey 28. 
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On the other hand, there are many decisions to the effect that 
mere acquiescence beyond a reasonable time after minority ceases 
bars the right to disaffirm, of which cases the following are the 
principal ones j Holmes v. Blogg, 8 Taunt. 35 ; Dublin §■ W. 
Railway Co. v. Black, 8 Exch. 180; Thomasson v. Boyd, 13 
Ala. -419 ; Delano v. Blake, 11 Wend. 85 ; Bostwick v. Atkins, 
3 N. Y. 53 ; Chapin v. Shafer, 49 Id. 407 ; Jones v. Butler, 30 
Barb. 641 ; Kline v. Beebe, 6 Conn. 494 ; Wallace's Lessee v. 
Lewis, 4 Harr. 80 ; Hastings v. Dollarhide, 24 Cal. 195 ; Scott 
v. Buchannan, 11 Humph. 468 ; Hartman v. Kendall, 4 Ind. 403 ; 
Bigelow v. Kinney, 3 Vt. 353 ; Richardson v. Boright, 9 Id. 
368 ; Harris v. Cannon, 6 Ga. 382 ; Cole v. Pennoyer, 14 111. 
158 ; Black v. Hills, 36 Id. 376 ; Robinson v. Weeks, 56 Me. 102 ; 
Little v. Duncan, 9 Rich. Law 55. 

The rjule holding certain contracts of an infant voidable (among 
them his conveyances of real estate), and giving him the right to 
affirm or disaffirm after he arrives at majority, is for the protection 
of minors, and so that they shall not be prejudiced by acts done or 
obligations incurred at a time when they are not capable of deter- 
mining what is for their interest to do. For this purpose of pro- 
tection the law gives them an opportunity, after they have become 
capable of judging for themselves, to determine whether such acts 
or obligations are beneficial or prejudicial to them, and whether 
they will abide by or avoid them. If the right to affirm or disaffirm 
extends beyond an adequate opportunity to so determine and to act 
on the result, it ceases to be a measure of protection, and becomes, 
in the language of the court in Wallace s Lessee v. Lewis, " a 
dangerous weapon of offence, and not a defence." For we cannot 
assent to the reason given in Boody v. McKenney (the only reason 
given by. any of the cases for the rule that long acquiescence is no 
proof of ratification), " that by his silent acquiescence he occasions 
no injury to other persons, and secures no benefits or new rights to 
himself. There is nothing to urge him as a duty to others to act 
speedily." 

The existence of such an infirmity in one's title as the right of 
another at his pleasure to defeat it, is necessarily prejudicial to it, 
and the longer it may continue the more serious the injury. Such 
a right is a continual menace to the title. Holding such a menace 
over the title is, of course, an injury to the owner of it ; one pos- 
sessing such a right is bound in justice and fairness towards the 
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owner of the title to determine, without delay, whether he will 
exercise it. The right of a minor to disaffirm on coming of age, 
like the right to disaffirm in any other case, should be exercised 
with some regard to the rights of others — with as much regard to 
those rights as is fairly consistent with due protection to the interests 
of the minor. 

In every other case of a right to disaffirm, the party holding it is 
required, out of regard to the rights of those who may be affected 
by its exercise, to act upon it within a reasonable time. There is 
no reason for allowing greater latitude where the right exists 
because of infancy at the time of making the contract. A reason- 
able time after majority within which to act is all that is essential 
to the infant's protection. That ten, fifteen or twenty years, or 
such other time as the law may give for bringing an action, is 
necessary as a matter of protection to him is absurd. The only 
effect of giving more than a reasonable time is to enable the mature 
man, not to correct what he did amiss in his infancy, but to specu- 
late on the events of the future — a consequence entirely foreign to 
the purpose of the rule which is solely protection to the infant. 
Reason, justice to others, public policy (which is not subserved by 
cherishing defective titles), and convenience, require the right of dis- 
affirmance to be acted upon within a reasonable time. What is a 
reasonable time will depend on the circumstances of each particular 
case, and may be either for the court or for the jury to determine. 
Where, as in this case, there is mere delay, with nothing to explain 
or excuse it, or show its necessity, it will be for the court : Cochran 
v. Toher, 14 Minn. 385 (Gil. 293) ; Derosia v. W. £ St. P. Bail- 
road Co., 18 Minn. 133 (Gil. 119). Three years and a half, the 
delay in this case (excluding the period of plaintiff's minority, after 
the time within which to act had commenced to run), was prima 
facie more than a reasonable time, and prima facie the conveyance 
was ratified. 

Order reversed. 

The general rule as to when certain as where a minor promises to pay, &e. 
acts of infants may be avoided by them, So, too, all contracts respecting pro- 
is well stated by Judge Reeve (Reeve's pcrty which are executed by delivery 
Dom. Rel. *254), as follows: "It is a of some article, on payment of money, 
universal rule that all executory con- may be rescinded by the minor both 
tracts which are voidable on the ground before and after the time of his coming 
of infancy, may be avoided during in- of age. But conveyances of real pro- 
fancy by the infant as well as afterwards ; perty by feoffment, on delivery of 
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the deed which comes in lieu of pay- 
ment, or by any other conveyance of 
such property, in fee, for life or years, 
cannot be avoided before the infant 
attains to full age." See, also, Tyler 
on Inf. & Cov., ch. iv., p. 69, sect. 30 ; 
Ewell's Lead. Cas. 96 el seq. 

The authorities are not agreed, how- 
ever, as to how soon after reaching 
majority the infant must exercise his 
privilege of disaffirming his voidable 
deed of land. A very respectable class 
of authorities hold, as stated in the 
principal case, that they may be avoided 
at any time after reaching majority till 
barred by the statute of limitations, and 
that silent acquiescence alone for any 
period less than the period of limitation, 
is not a bar. Besides the cases cited by 
the court in the principal case, see Ur- 
ban v. Grimes, 2 Grant's Cas. 96 ; 
Tucker v. Moreland, 10 Pet. 76 ; 1 
Pars, on Cont. (5th ed.) 325, 326, and 
notes. 

There can be no doubt, however, that 
lapse of a less period of time, taken in 
connection with other circumstances, 
may amount to a confirmation (see Les- 
see of Drake v. Ramsey, and Cresinger 
v. Lessee of Welch, cited in the principal 
case) ; as for example, by way of estop- 
pel, as where the infant vendor after 
attaining majority, saw extensive im- 
provements made on the premises by his 
vendee, and said he had sold the lot, had 
been paid for it, and was satisfied : 
Wheaton v. East, 5 Yerg. 41. See, 
also, Hartman v. Kendall; Wallace's 
Lessee v. Lewis, cited by the court in 
the principal case ; also Morris v. Stew- 
art, 14 Ind. 334. 

Another class of cases lays down the 
rule adopted in the principal case, that 
the infant must avoid his deed, if at all, 
within a reasonable time after reaching 
majority. See the cases cited by the 
court in the principal case. This rule 
is established by statute in Iowa as to 
all the contracts of infants : Rev. 1860, 
sect. 2540 ; Wight v. Germain, 21 Iowa 



585; Stucker v. Yoder, 33 Id. 177; 
Jenkins v. Jenkins, 12 Id. 195 ; Stout 
v. Merrill, 35 Id. 56. 

The English cases lay down the rule 
that the infant is bound expressly to 
repudiate his contracts within a reason- 
able time after arriving at majority ; 
and that, if he neglect to do so, his 
silence will amount to an affirmance. 
See Dublin, Sfc, Raihoay Co. v. Black; 
Holmes v. Blogg, cited in the principal 
case ; N. W. Railway Co. v. McMichael, 
5 Exch. 114 ; Leeds, &c, Railway Co. 
v. Fearnley, 4 Id. 26 ; Cork, frc, Rail- 
way Co. v. Cazenove, 10 Q. B. 935. 
See this general subject well considered, 
and the case of Dublin, Sfc, Railroad 
Co. v. Black, criticised in the note of 
Messrs. Bennett and Smith to that case 
as reported in 16 Eng. Law & Eq. 556- 
558. This note will also be found in 
Ewell's Lead. Cas. 174. None of the 
cases above cited, however, are cases of 
deeds executed by infants, but all, 
except Holmes v. Blogg (which as to 
this point is a mere dictum) , are actions 
for calls upon railway shares, and seem 
to have been decided upon the point that 
the infant cannot remain a shareholder, 
cannot keep the interest and prevent the 
company from having it and dealing with 
it as its own, without being liable to 
bear the burden attached to it. See N. 
W. Railway Co. v. McMichael. Hence 
these cases are to be distinguished from 
the cases of deeds executed by infants. 

Robinson v. Weeks, 56 Me. 102, cited 
by the court in the principal case, was 
an action to recover back money paid 
for stock. 

The case of Thomasson v. Boyd, 13 
Ala. 419, did not relate to land, and in 
it the infant retained the consideration 
as well as omitted to disaffirm. 

In Delano v. Blake, 11 Wend. 85, 
the infant retained the consideration an 
unreasonable length of time after reach- 
ing majority. This case did not relate 
to land. 

In Bostwick v. Atkins, 3 N. T. 53, there 
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was no conveyance by the infant devi- 
see, but a purchase by his testamentary 
guardian of the real estate of the testator, 
at a sale under a surrogate's order. 
The sale was beneficial to the infant, 
and eighteen years had elapsed after his 
majority before he sought to impeach it, 
during which time the title had passed to 
innocent parties. 

In Chapin v. Skafer, 49 N. Y. 407, 
the infant had mortgaged chattels, and 
the court laid down the rule that the in- 
fant had a right to avoid at any time 
before majority and within a reasonable 
time thereafter, and held that an uncon- 
ditional sale and delivery of the property 
to a third person was such an avoid- 
ance. 

In Jones v. Butler, 30 Barb. 641, the 
contract was a marriage settlement, and 
the suit was brought against a trustee for 
an account and for his removal on the 
ground of misappropriation of the trust 
property. In this case the infant, after 
majority, had ratified the deed. 

Little v. Duncan, 9 Rich. Law 55, 
was an action upon a sealed note, of 
which there had been an express ratifica- 
tion. 

In Cole v. Pennoyer, 14 111. 158, the 
case turned upon a statutory provision, 
and Black v. Hills, 36 111. 376, is, as to 
the point in question, a mere dictum. 

The cases of Kline v. Beebe, 6 Conn. 
494 ; Wallace's Lessee v. Lewis, 4 Harr. 
80 (a nisi prius case) ; Hastings v. Dol- 
larhide, 24 Cal. 195 ; Scott v. Buchan- 
nan, 11 Humph. 468 ; Hartman v. 
Kendall, 4 Ind. 403 ; Bigelow v. Ken- 



ney, 3 Vt. 353 (approved in 9 Vt. 368), 
and Harris v. Cannon, 6 6a. 382, of 
all the cases cited by the court in the 
principal case, seem to be the only ones 
that really are authorities upon the 
question. Of the second class of cases 
nearly all cite the case of Holmes v. 
Blogg, 8 Taunt. 35 ; s. c. 1 Moore 466, 
or subsequent cases decided on its au- 
thority, as authority in supporting their 
positions. The rest seem, as we have 
seen, to have been somewhat influenced 
by equitable or other circumstances, as 
where the infant has stood by, after ma- 
jority, and seen valuable improvements 
made on the premises without dissent ; 
has retained and disposed of the consid- 
eration after majority, &c. 

Although the rule stated in the prin- 
cipal case is a just and proper rule of 
which no infant can reasonably com- 
plain, it would seem that it ought to be 
established by legislative authority and 
not by the courts ; and that by the 
weight of common-law authority, in the 
case of deeds of conveyance executed by 
infants, mere acquiescence short of the 
period of limitation, and not accom- 
panied by circumstances rendering it 
inequitable to adopt the rule just stated 
in the principal case, and manifesting a 
clear intention to be bound by the con- 
veyance, will not operate as an affirm- 
ance of such deed. See the rule well 
stated by Christiancy, J., in Prout v. 
Wiley, 28 Mich. 167. 

M. D. Ewbll. 

Chicago. 



